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Executive Summary 
Why	  Should	  Virginia	  Ratify	  the	  ERA?	  

	  
Increasing	  certainty.	   The	  Virginia	   state	  constitution	  has	  provided	   for	  equal	   rights	   for	  47	  
years	  without	   ill	   effects.	   Federal	   alignment	  with	   state	   terms	  will	   increase	   certainty	   and	  
efficiency	   for	   businesses	   in	   human	   resources,	   hiring,	   and	   attracting	   capital	   investment.	  
While	  laws	  can	  be	  reversed,	  a	  constitutional	  amendment	  provides	  lasting	  clarity.	  	  
	  
Virginia	  can	  ratify,	  with	  legal	  effect.	  A	  legal	  opinion	  letter	  delivered	  this	  spring	  by	  Virginia	  
Attorney	  General	  Mark	  Herring	  confirmed	  the	  door	  remains	  open	  to	  ratification.	  	  
	  
Virginia’s	   historic	   role	   in	   Constitutional	   amendment	   makes	   it	   a	   fitting	   final	   state	   to	  
ratify.	   James	  Madison	  wrote	   the	  Bill	  of	  Rights,	   influenced	  by	   the	  Virginia	  Declaration	  of	  
Rights.	   Virginia’s	   state	   constitution	   has	   protected	   equal	   rights	   almost	   half	   a	   century.	  
Ratification	  by	  38	  states	  is	  required	  for	  approval.	  The	  ERA	  has	  been	  ratified	  by	  37	  states,	  
most	   recently	   Illinois	   in	   June	   2018.	   	   Virginia	   can	  make	   history	   by	   taking	   this	   important	  
amendment	  across	  the	  finish	  line.	  
	  
Equal	  rights	  benefit	  businesses.	   	  As	  found	  in	  studies	  from	  McKinsey	  and	  Ernst	  &	  Young,	  
gender	   parity	   increases	   productivity	   by	   increasing	   use	   of	   valuable	   resources.	   ERA	  
ratification	  is	  logical	  for	  a	  state	  interested	  in	  sustaining	  and	  growing	  business	  profits.	  	  
	  
Unleashing	  income.	  The	  government	  workers	  who	  live	  throughout	  Virginia	  are	  enabled	  to	  
spend	   more	   on	   consumer	   purchases,	   business	   services,	   and	   investments	   when	   their	  
salaries	  and	  benefits	  are	  predictably	  commensurate	  with	  the	  merits	  of	  their	  work.	  	  
	  

	  

“Equality	  of	  rights	  under	  the	  law	  shall	  not	  be	  denied	  or	  abridged	  
by	  the	  United	  States	  or	  by	  any	  State	  on	  account	  of	  sex.”	  

-‐ Text	  of	  the	  Equal	  Rights	  Amendment	  	  



	  

	  

	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Benefits	  to	  Business	  

Studies	  show	  gender	  parity	  increases	  productivity	  and	  profitability.	  	  
	  

§ “Not	  only	  do	  individual	  businesses	  stand	  to	  gain	  from	  more	  fully	  capitalizing	  on	  the	  
talents	  of	  women,	  the	  economy	  as	  a	  whole	  gains.”1	  	  

§ A	   uniform	   standard	   of	   predictable	   government	   wages	   and	   benefits	   will	   give	  
businesses	  a	  consistent	  model	  and	  a	  predictable	  partner	  in	  workforce	  initiatives.	  

	  
§ Predictability	   increases	   as	   the	   talents	  of	  women	  as	  well	   as	  men	  are	  unlocked.	   In	  

government,	   this	   should	   result	   in	   the	   ability	   to	   deploy	   labor	   resources	   more	  
efficiently,	  and	  in	  companies,	  this	  has	  the	  added	  benefit	  of	  improving	  profits.	  

Ø Companies	   in	  the	  top	  quartile	   for	  gender	  diversity	   in	  top	  management	  and	  
board	  participation	  are	  15%	  more	  likely	  to	  outperform	  the	  average	  financial	  
returns	  for	  their	  industry,	  according	  to	  McKinsey.2	  	  

Ø Having	  women	   in	   at	   least	   30%	   of	   company	   leadership	   positions	   tends	   to	  
add	   6%	   to	   net	   profit	   margin	   according	   to	   a	   study	   supported	   by	   Ernst	   &	  
Young.3	  	  	  

§ Growth	  increases	  when	  underutilized	  assets	  become	  more	  productive.	  “[T]argeted	  
gender	   equality	   promotion	   creates	   a	   particularly	   strong	   impact	   on	   GDP."4	   Price	  
Waterhouse	   Coopers	   found	   gender	   parity	   could	   add	  $1,750	   billion	   to	  U.S.	   GDP,5	  
and	  McKinsey	  found	  it	  could	  add	  $12	  trillion	  to	  global	  GDP	  by	  2025.6	  

	  

	  

“Not	  capitalizing	  on	  women	  as	  workers	  and	  as	  consumers	  has	  
real	   impact	   on	   the	   bottom	   line	   and	   overall	   success	   of	   an	  
organization.”	  

-‐ Sharon	  Allen,	  Chair,	  Deloitte	  LLP	  (2011)	  

	  



	  

	  

	  
	  

Why	  Would	  the	  ERA	  Help?	  
Federal	  alignment	  with	  state	  terms	  will	  increase	  certainty	  and	  efficiency	  for	  businesses	  in	  
human	  resources,	  hiring,	  business	  location,	  and	  attracting	  capital	  investment.	  	  

Most	  legal	  scholars	  believe	  the	  Supreme	  Court,	  when	  applying	  the	  ERA,	  will	  apply	  “strict	  
scrutiny,”	  its	  highest	  level	  of	  review.	  This	  is	  not	  an	  absolute.	  While	  strict	  scrutiny	  should	  
reduce	  discrimination	  in	  states	  that	  lack	  state	  ERAs,7	  it	  permits	  discrimination	  when	  
necessary	  to	  achieve	  a	  compelling	  government	  interest.	  In	  fact,	  a	  study	  of	  federal	  strict	  
scrutiny	  decisions	  found	  that	  laws	  survive	  strict	  scrutiny	  more	  than	  30%	  of	  the	  time.8	  

Lasting	   Protection.	   Statutes	   and	   legal	   theories	   are	   temporary	   and	   can	   be	   diluted	   or	  
revoked.	  An	  amendment	  will	  establish	  lasting	  and	  consistent	  protection	  of	  equal	  rights,	  
prohibiting	  government	  discrimination	  based	  on	  sex	  except	  when	  narrowly	  tailored	  and	  
necessary	  to	  achieve	  a	  compelling	  government	  interest.	  	  
	  

“Certainly	  the	  Constitution	  does	  not	  require	  discrimination	  on	  the	  
basis	  of	  sex.	  	  The	  only	  issue	  is	  whether	  it	  prohibits	  it.	  	  It	  doesn’t.”	  	  	  

-‐ U.S.	  Supreme	  Court	  Justice	  Antonin	  Scalia	  (Jan.	  2011)	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Why	  Virginia?	  
	  

Equal	  rights	  are	  a	  strong	  Virginia	  value.	  For	  almost	  half	  a	  century,	  the	  
Constitution	   of	   Virginia	   has	   foreclosed	   sex-‐based	   discrimination	   by	  
the	   state	   government.9	   This	   does	   not	   deter	   discrimination	   by	   the	  
federal	  government,	  however.	  The	  ERA	  will	  bridge	  that	  gap.	  	  
	  
As	  the	  birthplace	  of	  the	  Declaration	  of	  Rights	  that	  became	  the	  model	  for	  the	  U.S.	  Bill	  
of	   Rights,	   Virginia	   has	   a	   historic	   leadership	   role	   in	   amending	   the	   Constitution	   to	  
protect	  shared	  American	  values.	  By	  formally	  joining	  the	  majority	  of	  states	  that	  have	  
ratified	  the	  ERA,	  Virginia	  will	  protect	  equal	  rights,	  strengthening	  the	  growth	  of	  well-‐
trained	  worker	  supply	  lines,	  productivity,	  and	  profitability.	  	  



	  

	  

	  
	  

Timing	  

Is	  the	  deadline	  an	  issue?	  	  
While	   the	   enacting	   language	  of	   the	  Amendment	   included	   a	   deadline,	   later	   extended	   to	  
1982,	   it	   is	   not	   in	   the	   active	   language	   of	   the	   Amendment	   itself,	   but	   in	   the	   proposing	  
resolution,	  and	  accordingly	  may	  not	  be	  valid.10	  	  

§ Even	   if	   it	   were	   valid,	   legal	   scholars	   have	   concluded	   that	   Congress	   can	   extend,	  
ignore,	  or	  eliminate	  it.11	  Legislation	  in	  Congress	  now	  would	  eliminate	  the	  deadline.	  

§ Virginia	   Attorney	   General	  Mark	   Herring	   recently	   released	   an	   official	   opinion	   that	  
the	  state	  legislature	  can	  still	  ratify	  the	  ERA.12	  	  

	  	  
	  

	  

“The	  General	  Assembly	  may	  still	  pass	  a	   resolution	   ratifying	   the	  
[ERA]	   despite	   the	   lapse	   of	   the	   ERA’s	   ratification	   period.	  	  
Congress	  has	   substantial	   power	  over	   the	  process	   for	   amending	  
the	   Constitution	   and	   may	   choose	   to	   further	   extend	   the	   ERA’s	  
ratification	  deadline	  and	  recognize	  as	  valid	  a	  State’s	  intervening	  
ratification	  ....”	  

-‐ Staff	  Summary,	  Official	  Opinion	  of	  Virginia	  Attorney	  General	  
Mark	  Herring,	  Letter	  to	  Virginia	  Senator	  Richard	  H.	  Black,	  	  
May	  11,	  2018	  
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